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1.0 Introduction
Islamic law is the Muslims’ law revealed to them by Allah 1  through
prophet Muhammed, (pbuh). The law applies to all Muslims irrespective of
colour, race and geographical location. It is partly written and unwritten,
universal and eternal.

Islamic law is also known as Shariah. It has been described as a law
derived on the theological foundations of Islam – foundations that declare
that God exists and that God has sent, by way of revelation, all the rules
and guidelines that humans need to prosper in this world and in the
afterlife

Islamic law was well entrenched in Nigeria in the early part of the 19th
century as a legal system and since then, it has continue to apply to its
adherent. Islamic personal law particularly, has been elevated to a



constitutional status and there is no doubt that it applies to all Muslim in
Nigeria.

In the recent time, its application has been relegated particularly in the
southern part of the country as a result of the failure of our judges to
appreciate the difference between a personal and territorial systems of law
and in some cases, there appears to be prejudice against the application of
the law.

2.0 The Concept of Personal Law and Territorial
Law
Historically, legal administration over the ages has been diagnosed from
two primary perspectives. While one is based on persons’ race or
nationality or religious affiliation, the other is based on territoriality 2 .
Hence, the law applicable to one’s action in some cases is determined by
his race, ethnicity or religion while in other cases, the law is fixed and is
applicable to everyone in that geographical area irrespective of his
ethnicity, race or religion.

Personal law 3 , according to Cheshire, is the law relating to personal
status, and the matters which are to a greater or lesser extent governed by
the personal law, are essential validity of marriage, mutual rights and
obligations of husband and wife, parents and child, guardian and ward, the
effect of marriage on property, divorce, annulment of marriage, legitimation
and adoption, certain aspects of capacity, and testamentary and intestate
succession to movables 4 . Therefore, a personal system of law is a legal
system in which laws or legal norms bind different people differently,
sorting people into various legal regimes depending on what ‘type of
person’ the person is 5 . However, personal law system is better illustrated
by Agbede as a system of law ‘addressed to a number of persons by virtue
of their belonging to a particular race, ethnic groups, or religion’ 6 .
Examples of these laws include Islamic law, Yoruba customary laws and
other ethnic laws all existing side by side in within the national legal order.

On the other hand, a territorial system of law is a law that normally applies
to all persons and things within the territory of its sphere of application 7 .
For instance, in Nigeria, the Criminal Laws 8  are applicable to everyone in
the country irrespective of his nationality, domiciliary, religion, race or
ethnic group.

It has been reported that recent historical researches have shown that the



evolution of personal system of laws emerged after the dissolution of the
Roman Empire 9 . The barbarians having conquered the Roma Empire
continued to follow their primitive customs while allowing the Romans to
continue to live according to the Roman law. Hence, within the same
territory, different laws apply to different people according to the racial
origin 10 . When the Muslim army conquered Constantinople also, they
allowed the non-Muslim population to be governed by their laws while the
Muslims are subjected to the jurisdiction of the Shariah courts 11 .

It is particularly noted that personal law system was more pronounced in
the aftermath of the Roman Empire as there was need to regulate the
differences or disputes between the Romans and the barbarians since both
set of people did not share the same legal view. According to Nwabueze,
‘the logical solution adopted in the circumstances was to allow each
person, Romanor barbarian, the application of his personal aw’ 12 . Since
then, personal law has flourished and is the sole bases for regulating
people’s affairs in the matters of family related issues. Hence, irrespective
of where a person finds himself, the law of his race, ethnic or religion is the
applicable law to his family related matters.

However, the concept of personal law declined with the emergence of
feudalism around 11th century and territorial laws was given prominence

13 . Territorial law as earlier stated has strong regard for geographical
limitation and does not distinguish between its subjects.

Personal system of law again resurfaced with advent and expansion of
colonialism. The colonialists in virtually all the territory they administered
institutionalised a centralised legal system and at the same time allow each
community to be governed by their customary or ethnic laws especially in
area of personal status. The same situation has played out in Nigeria. While
the English laws were received and made to apply generally to everyone
throughout the country, the various customary laws and Islamic law were
preserved and continue to apply to its subject wherever they may reside in
Nigeria 14 .

2.1 The Connecting Factors for Personal Law System
The goal of private international law is to apportion laws applying to causes
having foreign element by pointing out the general principles upon which
all legislation on the matter is based and developed 15 . In area of
personal law, these principles with which persons are connected to a
particular legal system for the purpose of determining his personal status



and proprietary relations between family members are membership of an
ethnic or religious group, the will of the parties, domicile and nationality

16 .

Vitta has asserted and I agree with him that ‘the main connecting principle
is the ethnic or religious association of the parties. Nationality or domicile
of the parties, the two connecting principles on which the main systems of
private international law are based, may not be resorted to in the conflict of
personal laws’. This statement is particularly as it relates to Nigeria. He
opined that Nationality could only be relevant if the legal relation to be
determined involves parties who are nationals of different State but not
persons who are subject to different legal systems but all national of the
same State. The same reasoning applies to domicile as it could not have
been a relevant factor in determining choice of applicable personal law of
persons who are domiciliaries of a State 17 .

a. Membership of ethnic or religious group
Nigeria is a heterogeneous society comprising about three hundred tribes.
These tribes are spread all over the country. Prominent among them are
the Yorubas which are located in the southwest of the country, the ibos in
the south east Nigeria, the Hausa/Fulani spread all over the northern part
of Nigeria and the Ijaw/Itshekiri  group in the south-south of Nigeria.

In reality, Nigeria is as well a multi-religious country 18 . The Muslims
constitute about 50% of the population and the Christians are about 40%
while about 10% of the population are either traditionalists or atheists 19
.

Every Nigerian belongs to an indigenous community and each community
has its customary laws firmly established. These customary laws have
existed from time immemorial and are generally regarded as binding among
the indigenous people. Every member of the community is attached to his
customary laws by virtue of being a member of that indigenous community.
It need be added that membership of an indigenous community is by birth.
A person automatically becomes an indigene of a community if his parent
especially his father is a native of that community. This is because, Nigeria
is a patrilineal society.

Therefore, a person’s personal status is determined by the law of his
community, tribe, ethnic or of his origin. There appears to be a presumption
that a person cannot change his personal law in this regard since he cannot
change the circumstance of his birth 20 . As Guterman puts it, ‘the
personal law was acquired principally through birth which also determined



tribal or national membership. No one renounced this subjective right
“without abandoning a title of himself’ 21 . Although, the judicial practice
in Nigeria does not agree with this position 22 .

b. Domicile
In the common law jurisdictions, domicile is the personal connecting factor
for personal law. Nigeria inherited the laws of England like other common
law countries 23  and including its conflict of law rules. To that extent,
domicile is the connecting factor used by Nigerian courts to fix every
person to a legal district for the purpose of determining questions of
personal status.

Domicile is an elusive concept very difficult to define. According to Lord
Cranworth, your domicile is your permanent home and he added ‘and if you
do not know your permanent home, I’m afraid that no illustration drawn
from foreign writers or foreign languages will very much help you to it’ 24 .
Lord Cranworth explanation is too simplistic and does not really portray the
meaning of the term.

A description of domicile was given by Lord Lindley in Winans v Attorney
General 25  when he observed that:

Further, take it to be clearly settled that no person who is suijurïs can
change his domicile without a physical change of place, coupled with an
intention to adopt the place to which he goes as his home or fixed abode or
permanent residence, whichever expression may be preferred.

Therefore, to be domiciliary in a place, one would have to establish a
permanent residence in that locality together with an intention never to
leave that locality except for temporary purposes.

Domicile could be of origin and this is affixed to everyone at birth. No one
can exist without belonging to a particular legal district. The domicile in
question now will be that of the father if he is a legitimate child and that of
his mother if it is an illegitimate child 26 . This position may not be valid in
the case of Nigeria as the Constitution has abolished the distinction
between a legitimate and illegitimate child 27 . Therefore, every Nigerian
child adopts the domicile of his father at birth.

One could change his domicile of origin to acquire a domicile of choice. The
conditions though very stringent are that one must establish a different
permanent residence of choice with an intention never to return to his
country of domicile 28 . Where a person’s domicile of choice is not
successfully established, then his domicile of origin is resuscitated even if



the person has lost all connection with his domicile of origin 29 .

All said, once a person’s domicile has been ascertained, the law of his
domicile is regarded as his personal law.

c. Nationality
Nationality emerged in the 19th century among the civil law countries of
the continental Europe as the personal connecting factor in conflict of laws.
This was unconnected with the Mancini’s famous lecture delivered at the
University of Turin in 1851 30 .

Mancini advocated that an individual’s persona1 law should be determined
by his political allegiance, i.e. his nationality. It is generally believed
especially among the Civil law jurisdictions that Nationality is an easier test
than domicile. Since nationality is based on birth 31 , it is easier
ascertained that a person’s domiciled which is determined by the court.

However, it should not be assumed that nationality is a perfect criterion.
One will readily run into problem when a person is a national of more than
one State. Then determining his personal law becomes a problem.

d. The Will of the parties
Although, the will of the parties is traditionally used as a connecting
principle in the law of contracts, Vitta has observed that it is widely
resorted to the field conflict of personal laws as well. Giving historical
antecedents especially from the barbarian States and the Ottoman Empire,
parties are usually allowed to express their will in respect of the courts and
law to be applicable to their disputes 32 .

Where parties are members of the same community, usually they consent
to the jurisdiction of the court. By their action, they had conferred
jurisdiction to the court and since they all belong to the same community,
their communal law applied. On the other hand, where the parties are from
different backgrounds, the law give them the option of submitting to the
jurisdiction of the forum court by consent and they can agree as to the law
they wish to apply to the case.

A similitude of the above scenario can be seen under s.15(c) of the Area
Court Laws of the Northern Nigeria where foreigners (non-Africans) can
only be subjected to the jurisdiction of the court if they consented.
Thereafter, the court may then adjudicate base on the law that has been
agreed upon or binding by the parties under s.20 (a). Therefore, the will of
the parties is given consideration in such an instance.



In the southern part of the country, similar provision exists in the
customary court law of various states 33 . The law provides that where:

(i) both parties are not natives of the area of jurisdiction or the court;
or

(ii) the transaction the subject of the cause or matter was not entered
into in the area of the jurisdiction of the court; or

(iii) one of the parties is not a native of the area of jurisdiction of the
court and the parties agreed or may be presumed to have agreed that
their obligations should be regulated, wholly or partly, by the
customary law applying to that party;

the appropriate customary law shall be the customary law binding between
the party

It can be deduced that in these cases where one or both parties are not
from the jurisdiction of the court, the will of the parties is also a connecting
factor.

3.0 Judicial Attitude of Nigerian Courts to the
Application of Islamic Personal Law

3.1 North
In the northern part of the country, there is less controversy in the
application of Islamic Personal Law. The resultant effect of the Dan Fodio
Jihad was the assimilation of the Native people to the Islamic laws. As
Islamic law was elevated to the law of the caliphate and its wide application
over the years, the customs of the people soon gave way for Islamic law. 
While we must admit that Islamic Law has supplanted customary law (at
least among the Muslims), it is not the case that customary law has extinct
in the north. Non-Muslims and particularly the traditionalists still maintain
some of the customary laws of the indigenous people. Therefore, Christians
and traditionalists are not governed by Islamic Law.

In line with section 277, where there is any matter before a court falling
within the scope of personal law, the question the court ask is, are the
parties Muslims?, did the deceased died a Muslim?, was the  marriage
conducted by Muslims and under Islamic Law?. Where the questions are
answered in the affirmative, Islamic Personal law is applied.

The Supreme Court per Ogundare JSC, as he then was has maintained that:



Where a case involves Islamic personal law as in this case which is about a
gift between Muslims, an appeal from the decision of the area court on the
matter lies to the Sharia Court of Appeal of that State. The cause of action
in this appeal involves a gift and the donors are Moslems. Section
242(2)(c) of the Constitution of the Federal Republic of Nigeria, 1979 as
amended by Decree No.26 of 1986 vests the Sharia Court of Appeal with
jurisdiction to exercise appellate and supervisory jurisdiction in civil
proceedings involving question of Islamic law which the court is competent
to decide in accordance with the provisions of sub-section (2) of that
section 34  (emphasis mine)

It could be deduced that the connecting factor emphasised by his lordship
is the religion of the parties. This is the direct interpretation of the section
277 of the 1999 Constitution as amended and the various Sharia Court of
Appeal Act of the States of the northern Nigeria. It is on this basis that
Islamic Personal Law is applied before the courts in the northern part of
the country whenever the parties before them are Muslims.

While commenting on the conditions that make Islamic Personal Law to be
applicable to a matter, the Court of Appeal has this to say:

The issues and conditions are:

(a) Both parties must be muslims. There must be evidence that they are in
fact Moslems and not bearing what is called Moslem name. Some litigants
in Nigeria can be called Ibrahim, Musa and Ishaq. These names for example
are common to both Christians and Moslems. Also, Yakubu, Ismail and
Haruna may be common to Christians, Moslems and even pagans or
non-moslems. This hurdle inter alia must be crossed before we go to the
next one 35

In a similar view, Okunola JCA has once held that:

Once a person is born into Islam or converted into same when he merely
has to believe LAILLAHA ILLA ALLAH MOHAMMED RASULULLAHI (meaning I
accept the oneness of Allah and the Prophethood on Mohammed SAW) he
is a Muslim and Islamic law becomes the personal law of the person 36

In Ubudu v Abdul-Razak 37 , the appellant was excluded from inheritance
from the estate of her deceased mother because she was a non- Muslim.
She applied to court to set aside the distribution on the basis of her
exclusion. The Court of Appeal found that under Islamic law, evidence
admitted need not be proved and since the appellant admitted that she
converted to Islam after the death of her mother, she is disentitled to
inherit her deceased mother.  The court therefore affirmed the decision of



the Sharia Court of Appeal.

In Husaina v Tsiriko 38 , the parties were married under Islamic law. When
the marriage had broken down irretrievably, the woman sought to get
separation order (khul’) from the court. The court agreed to separate the
parties and deed separated them. However, in Islamic law, if a woman is the
one that wants to seek divorce from her husband, she must be ready to
return the dowry paid to him by the man. When there was a dispute as to
the amount of dowry payable, the court ordered a reduced dowry and
asked the wife to pay N13,000.

Unfortunately, the wife could not refund this money and the trial court
ordered her to go back to the man’s wife as she was unable to fulfil the
condition of khul’. The Court of Appeal set aside the decision of the lower
courts and affirmed once the separation has been ordered by the court; the
court cannot force the woman to go back to the man’s house again under
Islamic Law 39 .

In all, there is no controversy in the application of Islamic Personal Law to
Muslims in the northern part of the country as the cases presented above
have depicted.

However, two cases needed to be mentioned here. The first case is Yinusa v
Adebusokan 40 . In this case the plaintiff is the eldest son of Yinusa Saibu
lived and died as a Moslem of Maliki sect and all his surviving children and
wife are also Moslem. He made a will under the Wills Act 1837 where he
bequeathed £5 to his son (the plaintiff) and shared his three houses
between his two other sons from another marriage.

The plaintiff brings this action against the defendant who is executor of the
will of his deceased father and to whom the probate of the will has been
granted. He challenges the validity of the will on the ground that the
testator being a Moslem was not entitled to dispose of his properties by his
will made under the Wills Act 1837 in a manner contrary to the Islamic law.
He seeks to have the probate of the will set aside. The question to be
decided by the court is whether the deceased was subject to Islamic law
(because he from the southern part of the Northern Nigeria, Omuaran, now
in kwara State) or the native law and custom of Lagos where he is
domiciliary.

Bello J.(as he then was) held that Islamic law is the personal law of the
deceased because he is from Omuaran and not Lagos native law and
custom. His lordship reasoned as follows:



Subject to any statutory provision to the contrary, it appears from both
cases that mere settlement in a place, unless it has been for such a long
time that the settler and his descendants have emerged with the natives of
the place of settlement and have adopted their ways of life and customs,
would not render the settler or his descendants subject to the native law
and custom of the place of settlement. It has not been shown in this case
that the parents of the testator and the testator himself had settled for
such a long time in Lagos and have adopted the Yoruba ways of life that if
he had died intestate his estate would have been subject to “Idi-Igi”
distribution. On the contrary the evidence of an old friend and compatriot
of the testator shows that the latter had always regarded himself as a
native of Omuaran. I find therefore that the testator was a native of
Omuaran subject to the native law and custom of Omuaran in the Kwara
State

His lordship was of the view that Islamic law is a variant of native law and
custom applicable in Omuaran and because the testator is from Omuaran,
Islamic law applies. He therefore, set aside the Will of the testator as it
failed to comply with Islamic Law 41 .

While Bello J. has arrived at the correct conclusion, his reasoning with due
respect is wrong. His Lordship seems to be treating Islamic Personal law as
a territorial rather than a personal law which firmly attaches to a person
irrespective of where he stays. The court ought not to have concluded on
the basis that the testator is from Omuaran or because he has not acquired
a domicile of choice in Lagos. It ought to have been swayed by the singular
fact that the testator is a Muslim and not because he hailed from the north.
It means that the position of the court would have been different if it had
found that the deceased had acquired a domicile of choice in Lagos.

On appeal, the Supreme Court overturned the decision of the court and
affirmed the validity of the Will. The court further held that the Maliki law is
incompatible with the Wills Act and as such is null and void. The court
opined though per incuriam that Islamic law is not applicable in the
southern States. The Supreme Court posits thus:

In other words, it means that nothing in the High Court Law shall deprive
any person of the benefit of any native law or custom including Moslem law,
which is not incompatible directly or by implication with any law for the
time being in force, and in the present case the Wills Act, 1837… In any
case, the question hardly arises since there is no provision, to our
knowledge, of any law which makes Moslem law, whether of the Maliki sect
or any other sect, enforceable, either on its own, as such, or as part of any
customary law, in any of the courts of the Southern States 42 .



This decision has been widely criticised by learned writers 43 . It is
perhaps noted that the decision might have been influenced by the
north/south divide in the application of Islamic law. Had the testator been
from core north, the matter might have been decided differently.

The unpalatable situation that may be ocassioned by the Supreme Court
decision was corrected in kwara State which seems to be the only
‘southern State’ that is categorised as a northern State for political
reasons. The State legislature has amended the Wills law of the State to be
subject to Islamic Law. The law provides that:

It shall be lawful for every person to bequeath or dispose of by his will
executed in accordance with the provisions of this law, all property to which
he is entitled, either in law or in equity, at the time of his death. Provided
that the provisions of this law shall not apply to the will of a person who
immediately before his death was subject to Islamic Law 44

Hence, in Ajibaiye v Ajibaiye[45]the deceased in his will shared in
accordance with the English Law and as contained in his Will having chosen
English Law to guide his transactions and affairs in his life time
notwithstanding the fact that he was a Muslim. He further directed that his
burial should be done in accordance with Muslim rites without drinking of
alcohol either on the date of his death, burial or the 8 days prayer.

The plaintiff contested the will on the ground that the deceased being a
Muslim and subject to Islamic law cannot make a Will under the Wills Law
of kwara State. The High court agreed with his position and nullified the
Will. The court of Appeal affirmed the judgment of the High Court. With this
decision, it is now crystal clear that the personal law of all Muslim in the
northern part of the country is Islamic Law.

3.2 South
In the southern part of the country, the application of Islamic Personal Law
is shrouded in controversy. The Supreme Court in Adesubokan v Yinusa
held per incuriam that Islamic law is not in force in any part of southern
part of the country. One expects more disturbing decisions from the lower
courts if this level of mis-statement with all respect has come from the
apex court.

The situation in southern part of Nigeria admittedly, is attributed to the
attitude of the Muslims of that region. There is high reference for
customary laws and institutions of the indigenous people all over the



southern part of the country. When Islam came to the region, the people
accepted Islam and firmly belief in his laws and teachings. However, at the
same time, they have not left their customary laws unpractised. In most
cases, one sees both being observed in the life of an average southern
Muslim.

A popular adage for instance among the Aworis 46  goes thus: ‘esin oni ka
ma shoro ile wa ooo’ (religion does not debar us from participating in
traditional practices); ‘efun omo laye oo, e fun omo laye ko mo oo she le
baba re ooo’( a child should be allowed, a child should be allowed to carry
out his family traditions). It is common to find Muslims at the forefront of
traditional festivals like eyo, egungun, oro etc., while at the same time, they
hold religious titles.

The implication of this is that customary and Islamic laws are ordinarily
applicable as personal law of the Southern States Muslims. However, one
noticeable trend now is that, the Muslims are now more conscious of their
religion and have continuously advocate for Islamic law as against
customary law especially in the area of personal law. This may not be
unconnected with the Islamic revivalism that has been going on all over the
world for some decades now as the Islamic identity is now more obvious
among the Muslims than before.

Unlike their northern counterpart, Muslims in southern part have not
enjoyed the application of the constitutionally guaranteed Islamic Personal
Law. The courts have continuously denied them the benefit of their law in
some cases ignorantly and in other cases out of prejudice to Islamic law.

In Asiata v Goncallo 47 , Alli Elese, a Yoruba, was taken to Brazil as a
slave. There he married Selia, an African freed woman. They were married
first in accordance with Mohammedan rites, and then Christian rites in a
Christian church. Selia took her husband’s Brazilian name of Marques, and
two daughters, now in Brazil were the issue of that marriage. Subsequently
Alli Elese returned to Lagos with Selia, and there, during the lifetime of
Selia, and subsequent to the passing of the Marriage Ordinance, 1884, he
married Asatu in accordance with Mohammedan rites. By Asatu he had one
child, Asiata , the plaintiff.

One of the questions to be decided by the court was the validity of the
second marriage with Asatu. The court held as follows:

there can be no doubt that the Christian marriage between Alli and Selia
was legal, and in Brazil all the legal incidents of marriage would have



attached to such a marriage. There undoubtedly Alli could not legally marry
another woman whilst Selia remained his wife. Nor could he, whilst Selia
was his wife, have legally married any other woman in any other Christian
country. But this is not a Christian country, and by the native law (including
the Mohammedan law) a man can legally have several wives. Such
polygamous unions would not of course be recognized in Christian
countries, but here they are of everyday recognition. It is clear from the
evidence that Alli was a bona fide follower of the prophet, and as such was
legally entitled to marry several wives. In such circumstances why should
his previous Christian marriage render illegal his subsequent marriage by
Mohammedan rites? Suppose a Turk in England marries a Turkish lady by
Christian rites, would that render illegal in Turkey a subsequent marriage
by Mohammedan rites? I should think not. The case before us is stronger,
as the parties to it were ex-slaves, dragged against their will to a Christian
country, whilst to make it clear that they were not altogether satisfied with
the Christian ceremony, they first went through the form of a Mohammedan
marriage. For the purposes of this case Lagos is as much a Mohammedan
country as Turkey, and as we ought to apply the Mohammedan law in
deciding as to the legality of this marriage, I am of opinion that the
marriage with Asatu was legal, and that therefore the issue of it is lawful
and entitled to the usual rights of a child under Mohammedan law 48
(emphasis mine)

It is noted that the principal connecting factor which swayed the mind of
the court to decide the matter the way it did was the religion of the
deceased. As Olaniyan has rightly enumerated 49 , the indices are as
follows:

a. Alli Elese was a Muslim

b. Sella the wife married in Brazil was also a Muslim

c. They first contracted a Muslim marriage and the Christian marriage
conducted in Brazil was for the purpose of recognition of their status
and nothing more

d. Alli Elese subsequently took a second marriage in accordance with
Islamic law after returning to Lagos

Although, the court was not faced with a situation of choosing between
customary law and Islamic law, one  would have expected the court to
arrive at the same decision even if it had to choose between the two laws.
Islamic law seems to be more connected with the transactions having
highlighted the localising factors. As Olaniyan opined and I agree, this
decision seems to be the only sound decision to have been handed down by
Nigerian courts in respect of the application of Islamic Personal Law in



southern part of the country.

In Anjorin v Anjorin 50 , the parties were married under Islamic Law and in
fact the marriage was solemnized by the Chief Imam of Lagos State
University mosque. The relationship between the parties went sour and the
wife approached the customary Court for a divorce. The husband
maintained that the parties went through Islamic marriage and if the court
must dissolve the marriage, then it should be dissolved at under Islamic
law 51 . The court disregarded the papers filed by the husband and all his
submissions. The court refused to apply Islamic Law and dissolve the
marriage between the parties (presumably under Yoruba customary law).

This decision is clearly wrong as the court has wrongly refused to apply
Islamic Law despite the fact that the marriage was conducted under
Islamic law and husband protested that he was only bound by Islamic Law.
The attitude of the court confirmed that there seems to be some aversion
to Islamic Law by some judicial officers. Otherwise, there is no basis for
rejecting Islamic Law in this case despite the fact that the new Customary
Law in the state now officially recognises Islamic Personal Law as
applicable to Muslims 52 .

In Tapa v Kuka 53 , the plaintiffs are the cousin and sister of one Abudulai
Tapa who died intestate and left property at No. 60 Mosalasi Street,
Obalende, Lagos, and as such claim a grant of letters of administration of
the estate. The defendant, as the widow, entered a caveat. The question of
the person entitled to the grant is, it is agreed by both parties, to be settled
by native law and custom and the law to be applied is that of a Nupe
Mohammedan of Bida in Niger.

After taking evidence on the of an old friend of the deceased as to the
content of the Mohammedan law applicable in Bida, the court per Brooke J.
found that the plaintiff and not the wife is entitled to the grant of
administration as follows:

There is the evidence of an old friend and compatriot of the intestate who is
also a native of Bids (Tapa-Nupe) and a Mohammedan: he has told the
Court on whom the estate devolves in the absence of a will. His evidence is
to the effect that the brother under Nupe Mohammedan law is the proper
person to receive and take care of the estate: if there is no brother the
sister by the same father takes. There is no brother; Awawu the second
plaintiff is the sister. This accords with principle but the sister steps in when
there is no brother surviving. One reads in Notes on the Tribes that the
heirs are responsible for all debts incurred by the deceased whose property



is divided between his eldest son, his other sons, his whole brothers and
his daughters in a fixed and decreasing proportion. If the children are
infants the money is held in trust for them by the brothers of the deceased.
If there is no family a woman may inherit from her husband and in some
cases where there are no children and she is known to have been a
specially good wife the brothers of the deceased forgo their right in her
favour. 54

This decision is a wrong one. It is clear from the decision that the court has
clearly rejected Islamic Law despite the fact that all parties and the court
agreed that Islamic Law is applicable (though ‘Nupe Mohammedan law’).
Firstly, the evidence of the friend of the deceased called in the case did not
represent the position of Islamic Law. He is not an expert in Islamic law and
has not even cited any authority. Assuming but not conceding that the
evidence represent the position of Islamic Law, Brooke J. clearly refused to
follow it but rather his lordship relied on something else ‘Notes on the
Tribes’ and based his decision on that book. It is on this note that I agreed
with Olaniyan that ‘what Brooke J. applied was Nupe custom and not
Islamic or ‘mohammedan’ law of any locality in Nigeria’ 55 .

In Apatira v Akanke[56]the testator made a Will in English form though
devise the property in a manner consistent with Islamic law. It was proved
that the deceased did not sign or acknowledge his signature in the
presence of two witnesses, both being present at the same time.
Consequently, the requirements of the Wills Acts of 1837 and 1852 were
not complied with.

The court refused to apply Islamic law to the estate of the testator despite
the fact that he was a Muslim and the will complied with Islamic law.
Strangely, the court opted for English law. The court reasoned as follows:

The Will reads as if it was intended to be a will made in accordance with
English law. Moreover, the fact that it makes legacies to his heirs (as they
would be in Mohammed law) and disposes of all his property, contrary to
Mohammedan law, also suggests that it was intended to be made according
to English law to enable him to do so 57 .

Also in The Estate of Aminatu Alayo, (Deceased) Administrator-General v T.
A. Tunwase and Others 58  the deceased an Ijebu Muslim lived and died a
Moslem and that there had been no divorce. It was however admitted that
the parties had not lived together for forty-five years. There were four
witnesses that testified to the fact that the deceased lived as a
Mohammedan and was buried in accordance with the Muslim rites.



It was that the estate of the deceased should be administered under native
law and custom and that law is Mohammedan law. It was further argued
that because the deceased conducted Islamic marriage, Mohammedan law
should be applicable to her estate by virtue of the decision in Asiata v
Goncallo.

Brooke J. once again held that ‘no authority was quoted for this and it is
clear that the Court will only take judicial notice of native law and custom,
which may include Mohammedan law, after it has been established by
decisions in this Court’. He therefore, refused to accept all the evidence led
by the witnesses and applied customary law. The judge rather made the
following astonishing remarks:

There is no personal law in this country as there is, e.g. in India; and under
section 17 of the Supreme Court Ordinance native law and custom shall be
deemed applicable in causes and matters where the parties are natives and
in this case they are natives of Ijebu. This may include Mohammedan law
and in the Northern Emirates it is the Maliki Code that is followed, but Ijebu
is not a Mohammedan area and there is not only no provision for the
application of that law but also there is no reliable evidence of any custom
to be applied 59

This decision does not obviously, represents any sound legal or factual
reasoning but at best may be an expression of personal bias of Brooke J.
with due respect against Islamic Law. It is unthinkable whether then or now
that there is no personal law in Nigeria or that Islam is alien Ijebu. The
effect of all these approaches by the courts is an attempt according to Oba
to ‘ensure that Islamic law was not applied to the estates of Muslims.
Yoruba Muslims were particularly victims in this regard’. 60

4.0 The Problem of Choice of Personal Law
The question of choice of law between systems of personal law has posed
some problems for the courts and academic writers over the years. The
approach of the courts has been largely based on considering under what
system of law has the parties or the deceased contracted the union which
led to the establishment of the family. In Cole v Cole 61  and Coker v Coker

62 , the courts were persuaded by the fact that because the parties had
contracted Christian marriage, then they have adopted the English law as
their personal law. However, in Bamgbose v Daniel 63  and Alake v Pratt
64 , the courts affirmed the inheritance rights of children whose

legitimacy were validated under customary law despite the fact that the



deceased in those cases had contracted Christian marriages.

The Court formulated a new approach in Smith v Smith 65  by opting for
the ‘manner of life’ test.  According to the court, ‘the fact that a man has
contracted a marriage in accordance with the rites of the Christian Church
may be very strong evidence of his desire and intention to have his life
generally regulated by English laws and customs, but it is by no means
conclusive evidence.’ 66  Therefore, the way the deceased lived his life, his
taste, style and preference- all will be considered to fix a personal law for
the deceased. The manner of life test was finally reaffirmed by the Supreme
Court again in Olowu v Olowu. 67

It is submitted that the ‘manner of life test’ may not be the most
appropriate solution to the problem of choice of personal law particularly
as it affects the southern Muslims. How will the court decide the manner of
life of a deceased who is a devoted Muslim (e.g bearing Muslim name, prays
five times daily, give beautiful Muslim names to his children and always love
to call them with those names) and a traditional chief 68 . Will the court
consider the Islamic factors to have outnumbered or outweighed the
traditional factor? Or is any weight to be attached to any particular
incidence or factor? As Olaniyan has observed, we may never have such
incidence of ‘naturalisation’ as seen in Olowu v Olowu again where there will
be an overwhelming indication of an intention to change from one personal
law to another 69 .

The manner of life test with respect need to be supported by concrete
guidelines or objective criteria that could be resorted to by the courts
otherwise, it may be subject to judicial abuse. A person’s personal law
should not be shrouded in secrecy more especially that the deceased will
not be available to testify. A person’s personal law should be known to him
and those who have genuine interest in his estate.

It is on this basis that domicile as a connecting factor is not a better
alternative and in fact not desirable. Nigerians are free to live in any part of
the country for as long as they may wish. Ethnic and religious settlement of
non-indigenes exist in every part of the country. The fact that a Yoruba
Christian has lived in the north for over eighty years may not necessarily
mean that Islamic law should be his personal law because he has chose to
live in the north. He may always dress like a Fulani man and his children
may speak only fulfude, but that does not mean they reasonably expect
that their personal affairs would be govern by the law of that place.

Domicile cannot be used to solve the question of choice of personal law as



the Supreme Court and other learned authors 70  have suggested in a
heterogeneous and pluralistic society like Nigeria. At best, it can only direct
us to the area where we can find a person’s personal law. If a person is
domicile in Lagos, has his domiciliary in Lagos answered the question of
what is personal is? Definitely no. There are varieties of laws which the
person may be subjected to in Lagos vis-a-vis Islamic Law, English Law,
customary law etc.

5.0 Conclusions and Recommendations

5.1 Conclusions
Islamic Personal Law applies to the adherents of the Islamic faith. As a
personal law, it attaches to its subjects wherever they choose to live on the
surface of the earth. It remains the personal law of Muslims so long they
remain a Muslim and a person who converts from Islam has no doubt
changed his personal law and will cease to be subject to Islamic Personal
law.

The northern Nigerian Muslims as a result of long courtship with Islam has
assimilated Islamic law and now, there is hardly any difference between
Islamic law and the customary law of the northern Nigeria Muslims.
Therefore, Islamic law is generally regarded without controversy as the
personal law of the Muslims of the northern part of Nigeria. Hence, there is
no much ado about conflict of personal law in that part of the country.

However, in the southern part of the country, the story is not the same. The
southern Muslims are treated differently from their northern counter parts.
The reason is not farfetched. The majority of the Muslims, while professing
and adhering to the dictates of their religion, they are strongly attached to
their customary laws as well. This has created a serious case of conflict of
personal law in the southern part of the country.

The attitudes of the courts in respect of the application of Islamic Personal
Law in the south has been borne out of ignorance of the appreciation of the
nature of personal law and choice of personal law in conflict situations. The
courts have continued to treat Islamic law as a territorial rather than a
personal system of law. They usually reason that it applies to those who are
in the north and not southern Muslims.

On the other hand, one discovers as well that there appears to be some
prejudice against Islamic law by some judges in respect to the application
of Islamic law in the south as a result of the ‘secular’ nature of the society.



Some prefer in anyway, to apply the customary law over Islamic law even
when all the significant connecting factors points to Islamic Law.

It is noted that the concept of domicile used by Nigerian courts to
determine applicable personal law to Nigerians is not desirable for
heterogeneous society like Nigeria. It does not answer the question of
conflict of personal laws which primarily affects Nigerians. Likewise, the
manner of life test is not a better alternative as it may not be helpful where
a person conducts his life in both traditional and religious way.

In other jurisdictions, it is not in dispute that where parties undergo an
Islamic form of marriage at least, it goes without saying that the parties
have adopted Islamic law as their personal law. The courts are usually
prepared to apply Islamic law to such persons save that it does not run
contrary to the public policy of that State especially if the parties are not
domiciled in that State 71 .

It is opined that personal laws in a diverse society like ours should be
determined in line with peoples’ belief system. Nigeria is a multi-religious
society. Virtually all Nigerians are either Christian, Muslim or traditionalist.
Our laws too are shaped along religious line. Islamic Law is developed from
Islam. The English law is Christian law 72  and no wonder anyone who
conducts Christian marriage is automatically deemed to have adopted
English Law as his personal law. The customary laws too are product of
tradition. Therefore, priority should be given to which of the systems the
deceased or parties had affirmed. This could be identifiable and easily
determined by everyone.

5.2 Recommendations
Following from the conclusions highlighted above, the following
recommendations are suggested:

a. There is need for a legislative intervention to regulate the
application of personal systems of law in Nigeria. The current judicial
attitude does not take cognisance of the socio-religious background of
Nigeria. A legislative framework may be put in place to address this as
it is currently being enjoyed by the Christian/court marriages. Similar
provisions could be made for other to benefit from this ascertainable
mode of determination of personal law. A person who contracts
marriage under Islamic law and was buried under same law should be
subjected to that law 73 . A regime of customary marriage could be
created for whoever does not want to be subject to Islamic or English



law. This is the practice that has been adopted in other jurisdictions
that have similar peculiarity of legal pluralism with Nigeria 74 . By
this, there will no longer be any serious dispute as to what the
personal law of a person is.

b. Pending while a legislative framework is put in place, the court need
to approach Islamic personal law from the proper perspective as a
personal and not a territorial law. The court should attach more weight
to the belief system of the party especially if deceased.

c. Muslims in the southern part of the country in particular may need
to expressly provide in their will that they are subject to Islamic law.

d. The various States should fortify and give necessary support and
recognition to the various Independent Shariah Panel in the southern
part of the country where parties voluntarily submit their case to it.
The decisions awarded by the panels or other Islamic Tribunals should
be recognised as a valid arbitral award which could be enforced at the
High Court of each state.

e. Shariah courts should be established in each State of the federation
or at least an Islamic law division in the High Court of each state which
will adjudicate on questions of Islamic Personal Law. Muslims learned
in Islamic Law should be appointed to handle cases of Islamic Personal
Law so as to avoid a misinterpretation of the law which could lead to
crisis as once witnessed in the post Shah Bano 75  saga in India.
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Unification Law, see, G. R. Woodman, ‘Ghana Reforms the Law of Intestate
Succession’, Journal of African Law, Vol. 29, No. 2 (Autumn, 1985), pp.
118-128. He has identified Marriage Ordinance, 1884 (English Law as
personal law), Marriage of Mohammedans Ordinance (Islamic law as
personal law), and Customary Marriage and Divorce (Registration) Law,
1985 (Customary law as personal law). Article 34 of Ethiopia’s constitution
allows for ‘adjudication of disputes relating to personal and family laws in
accordance with religious or customary laws’. See also, M. Abdo, ‘ Legal
Pluralism, Sharia Courts, and Constitutional Issues in Ethiopia’, Mizan Law
Review Vol. 5 No.1, Spring 2011

[75]Mohd. Ahmed Khan v. Shah Bano Begum and others, AIR 1985 S.C. 945
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